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The F.11,'irol')111~nt~I PrCJtectiC1n Agency is issuing thi... interpretlltion and p~"ovidjng
guidal1Ce rcgardlng whcthcr certain appliC:~liOlls of pesticidcs li/'1d fire r~tardallts are subjcct to
icg.tUCltroll unr.l~t' th~ Cleall \\' ~ter .o'\ct t-cw A "or "1hc Act""). Specifically. this mcmoral'1dum
~xpl~ins (1:) the .~genc)" s views rcgarding the ej'!"t::cl ol~ Ul': recentdccision in r ,eague or
WilderncssDctcnders \', F()r!'gr~ni 309 F.3d 1181 (911\ Cir. 2002), and (2) whether thl:sc tlctivit1cs
CQn$ljllll~ th~ disch~rge of ""pollutants" trom a '"point !iource" within tile meaning o,~ ~h, Act.'

k~t~ ( the For~!!ren Decision

,..\. BackgrOtlnJ.

In rhis ca~c, the L~agl.le orWild~rne~$ Defenders and cther enviromnental groups
('.Plainti IT~'J alleged that the forest Set'\'icc violated the CW A by engaging in unpernlill~d
discharges. 'l'hc COp!cstcd Forc.\it Servic~ i!cLi\"jcy \vas the aerial spraying ora bacterial pesticide.
BaL'iLlu." lhLo.ingien-,'is v"ar. kLirSlaki. to control an outbrcak 01' the Douglas l~ir 'l'llssock Morh

1 On July 11,7.003. EPA iss\Jed J.n rl1~erim Statement and Guidllnce (.Tuly 11 Interim

Statcment or July t t nlt:morulldul1i) that ~ddressec\ a diffcrcnt t.lul1stion thal1 today's
m~m{~randum, i.e., the Clean W~ter Act's dl:finilion cf"pollutant'" with r~spect to ccnain

pesticide applications. j.
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within approximatcly 628.000 al:rc~ of~atiQn.~1 Forc~t land:- in Wa.."ihinbrton and Or~gOIl. The
r~cord ~how~ that t11c Forcst Scrvice sprayed uot only over trees 1but also directly over and into
waters of the United St~t~.-;.

The Forest Servict: argued that National Pollutant Dischargc Elimination Systcm
(NPDES) pcrmit~ \.J.crc not required tor tIll: C1~ri:l1 pe~l COll.lroJ progranl according to i;l NPDES
regulatiotl prl'mllll;al~d in 1976 at 40 C.F .R. 122.27. Th."!t regulation providcs:

.
(a) jjerm;1 rc.'qlJil"~men{. Sil..il.:ullur~J point St)UI-CJ~~, :1...; delinecl in tl"li~ ...ectioll, :.:1-..

point sourc~s subject to tl1e ~PDES pe!I'nliL prob"'.lm.[~ll'l

l b) Dc;:finllicm,\', (1) .)il"'icullura[ pain!' ..s.ourc,~ mcans any disccmiblc, confln~d
rind discrctc con'.e>';mc~ relat~d to rock c;l'u$hing~ grav~1 \.v~hil'g. log .'iorling. or log
$torage f.\l.:ilili~s, wl,ich arc opccatcd in connection with siIvicu!turnl activitics and from
which pollutant$ are dischOirg~d i.1l0 water:; oj" Lh~ United Stale:;, Tn~ L~rm d(')~~ nc)l
i Clldc: J1.on in! source ,~ilvicu[tur;;l1 Olctiviries .')uch a~ nursery Clperation~. site

pr~paralion. f~I'arestiltion and :;ubscqucnt cultural treatment, thinning. prc5.cribcd burning.
J1lli;!;_ry.g.f~-.£Q..llt.t:f1I. hi1rv~sting opcration~, surfacc drainngc. or road construction aJ1d
maintl:[1.lnce irolT\ ""'!'Iich Lh~r~ i:- n:iLural runt)rr. '\

'10 C.F.R. 122.27 (undcrli11irig addcd). I3Qscd on the administrativc hi.story ot-thc rcgulations, thc
liorest Ser"ic~ argucd rllat th~ $p~l.;ific ~T1umerJLiQI1 Orp~:)l co11lrol as a nonpoint source activity
m~.1J1ll1\t\l ."JPDES perrnir", arc nof rcCJ1.1ircd for such activity. 1-11C District CoUrt agreed.

On Novcmber 11, 2001, the ~imh Cil'cuit COU1"t of Appeals in Le(1Que of Wilderness
Dctcn!.icrs v. Forsgrcn hel(.1 that thc u.s. l~'orest Servicc ("'Forcst Scrvicc") must obtain a NPDES
p~1'n1illor lhc ucrial ~pt'(I.)'ilig of silviculrutaI pcs!icidc5 dircctly Diver and inlc) nnvigable ..vaters of
the Vn1t~d States. Tl'l~ Cl)Ul-llound 111allh~ Fl1re.'il Servic~ i1pp1ied tI'Ieinsecticide to threatened
1ree~ lt$1ng "an Clircraf[ ~quippt!J Wilh lank." !)Pl-aying p~licide [Tom mechanical sprayors ..," 309
F .3d at 1185. The ,curt s.11d rhQ.t J.n airpl~e so fitted was a "discrctc conveycmc~":3J1d, L11er~forl:,
a paint ~(JI-trce, lQ.. In additiorl, [hc court found thallhc Fore~t Servicc ai11'lanes sprayed the
in~ecti~idr;; "direl.:lly ovcr" and ..direc;tly iTltu" \.vater~ covcrod by the Clc:3.n Watcr Act. M. The
court concluded th~t such sprD.)'ing was not ;'naturtll runoff' Jlid ,"VI.'1S. lh~r~forc, not a not\point

.SOUrcc activity. ~ ::~t 1186. /\lrhough EP 1.'\ was not ~ ptU-ly lo lh~ case, thecoun's decision
directly ;\rl~ClSEP A's inl~rI'rel;~lion~ l)r lh~ Ci~;,\n \Vater Act and; its implemcnting rcgu1ation~.

B. Effect of lht t'or~gren Deci~ioU

'", "
E?A bclicycs tl,c COllI"[ misintcrpretC!d EPA's r~gulatiol1s at 40 C.l;.R. 122.27(b}(1),

wl...icl'l reql~iJ"e NPDES penT17ts for ~ ~xclusive list offourpolntsourcc activiLic.:~ ,I~~ociuted with
silvicultur:ll operations. The pest control ;J,Ctj\'ity at issue in forsgrcn is not on lhallisL. EP A
disagrees with the coun's holding. lherefore. outside the Ninth Circuit:, EP A i~ not aC"llli~$cing
in this decision and intends to continue to follow its longs~anding intcrpretalionu[ Lh~ sLatlltc
and its rcgulations 8S not r~q\Jirin.g a NPDES pl:rmit for silvicultLIl"al pc.$l Lll\d lir~ conLrul
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acti...'ities. Bcll.'w i~:11) explunuLiol'l rJrEPA'~ inl~lT'rl:l:.~t;()n orthis regulation. which EPA will
contin1.1C to follow otllside th~ ~ inth Circuit. Witilin tile Ninth Ciruit, EP A is bound by t:hc
(;Ol.lrt'... holding lh:'\l .,eri:tl spraying of pesticides direc:.tlv over and into navigablc ~'a[crs is a point
source disc11arge_~ ~ecaul't! {h~ Ci.L~t? ill,,"olved only the i.lpp.licaLiol' of '-1 pe~ticid~ directly over
W1,d int() a \\'atct o1~rhc Ij,S.. its holding does UQt extend eithel" to ioth~r rna[erials(~.g., matcrials

used for fire COJ1ll"(ll) (,1[ to Ci1'Cllm~t.1nces where p~~!icides are not ~pplied dir~l.:lly <.,ver and j1')t(,)
wa"ters of the L.:.S.

ErA first promulgatcd rhc NPOES silviculture regul~tlonlln 1973, 38 Fcd. Rcg. 18000
(.Tuly 5, t,)73). EPA p1'ornu1gL\t~d thc rcgulation to cxcludo discharg~s f'rom silv1cullllnu ,tctiviLy
except C!lclse identified by the NPDES agency il:i a ~ig11itiCUI1t col\tributorQf pol1utio~1., ~;Lt
18003. Env'irorlmental groups successfully challenged that early ~egulation. Ln subs~quent
rtllemaklng. EPA idel'\till~d four catcgorics ot."silvicultural point source~." ~p~cj{;cally rQck
crushing, graye! \vQshing. log 5ortillg. and log storage, 41 Fed, R~g. 24709 (Junc 18.1976). 'rhc
regulatlon ~'~1'\ai11~d l1'\Jt .1.1hc [crm docs not includc nonpoin1 :-'ourc~ ac1iviti~~ iI11'~rt:nt to
silviculturc such as ...pest and firc: cl111lrol. ...al1d ro:ld con.structipll and maintenancf: fram which
runoff results [rO111 precipitation events," ~ at 24711.' The pre~blc cxplaincd that "'.lnf}'
di_,'(;h(.Jr.;'rt.\" fi'()nt juur (lC( iviriC1~' rcJ(jled to .I ;/t.';Cl~'turC! ehterpri.""X,i rock cru~hing, grav~l w~hing,
ItJg ~orlil'1f and log ~lor~ge tacilirics. fJrL' c'an!.'idcycd point .~'(Ju}"l.'e~. and [hLJ"~' .~'uhjec[ to thf! NPDA'.S'
p"rm/lpYf"g,'um," hL :'1124710 (~rnph~1sis added).

'1'\..'0 dccadc5 later in a :\rPDES rulemaking :lssociated with the .'toral maXiml.LI"t' daily
lo~d.' progl ~1il: EP ..\ prop°,;:ed ,\ c.L$~-by .cu.'i~ penllit rl~~igni;ltiOT\ nuthority for silvicultui'c
activities. 64 Fed.l'Zcg. 46058 (Aug. 23. 1999). EP-~ characteriz~d th~ CXi~lil\g r~g111~lion by
explaining th~t tl'lC lisl:cd ncnpoint sourcc si!viculrural activitiei; wer~ .'c(.lt~gorjcally" excluded
from l11e :'-1PDES p~m'JiL r~qu]rem~nl. 19.c a~ 46077. Comments flam s.ffcctcd cntitics cxprcsscd
Vt:ry l-itrong opposition to cl)~~'lging this categorical exclusion. 65 l:'cd. Rcg. 43586. 43652 (July
13.2000). £PA did not take final action on thl: proposal and BMcbul1ced Lh~~~ il had no plans to
re-propose ch.1ngcs to thc silviculturc cxcmption. 19.:. .

'\R3.ti~)n.ll~ (()T EP A .~ l\'ol'C1l:qL1j-:~cel1ce in tl1e Court's dcci$j~'I1.

In .f..9.~ thc ~inth Circuit misinlerpreted the NPDES cpgulation wh~n it found that th~
ii:)tU1g or Lh~ I(}lLi idc:nLiried :iilvic\.lltur~l point source activitjc~ i:'i nOL ~xhaustive, The rcgulalion.
how~v~r, .~ (.;lcar 011 its fJce. ft stJ.tes rh3t "silvicultural point source.' means any disccmibl~.
cunlil,~d :J.nd discrc:t~ conveyance relatcd to rock crushil1g. gravel I washing, log sorlil1g, and log
~toT:'lge r.J::iliries \vhich arc operar<:d in coMl.'ction wi lh $ilviculLUi'al ~ctivjtic~. 40 C. F. R.
122.2 7(b)( 1), it is wclJ serrlcd rha[ where :I def1l'litioll declares what it '.means." it excludes any
rneanil1& not sra1:c(l, COI3llui_v~Fral'lklil'l, 439 U.S, 379,393 n.IO (1979). In addition, a diffcrc;l
~PDES r~guluLi(Jn m~kes it cle~ th~t di~chargcs trom rl)1.t:~t Jand~ do. not requirc NPDRS
perTt1its cxcr::pt .'sil\'icullurai point 50urccs" a:; <lelin~d by 40 C:.l;:~. 122.27. 40 C.F.R. 122.3(~).

2 The States wirllinthe Ni~th .<-'ircuir arc .~ll.\.'ikc.l. Arizol1a~ C:llifornill. Hawaii, Idaho.

MnntCJ:fla, Nevada. Oregon. fJ.nd \vashrngton. I
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{Jndcr ~cccptcd principl~$ of S1:atulory construction. the Court ~110uld have r~cogni~ed t11at the
t;xpr~:;~jon I.)r the i-our ~p~cili~d .'~ilvicultural point source" activilie~ excludes otl,er si l¥iculrur.1.!
Bc!iviti~s fram th~ d~!iClition of "pOiI1l !i()ur<:t:." ,

MOT~O'v'cr, the conremporancaus administrative histor~ 1.')1" th~ regulaLi<"In ([10m 1976

through 1979) clcarlj' demonstrates that only the identified silvic1J!tural point SOl1rcc catcgarics
'Me point sourc~s rr:l1uirin~ NPDES pcrn'1its- Sub~cquent adr1iinistrative hi~tory deI110l'1.strates the
long standing nature of this l-ebTUlatory ij\tel-pretatiOJ1, A~ recently as 2002. I::P A issued fI
guid~nc~ ~10C\]mcnt again cxplaining this interpretation ofthc rcgularlon, C"Return Flows from
Trrig.lt~d l,griCI.~I~ur-=," Yfilrc11 29, 2002).

C:,. urt$ Qth~r t1"l;.J.n l11t! "!"I;jnLh Circl.liL hav~ pr,)pe1iy il1Ll:rpr~L~d EP A's regulations. ~
J'o"C\V1:cn ('ounrv Wild1jt'e Ass'n v. Rogers, 141 F.3d &03, &10 (8Lh Cir. 1 996)(finding list ot'
5i1vicu1tur"cll POilit Sl)l/rc.:~ol; L(J b~ "a nan-ow" )iSl) ill,d Sjen.~t C;lllh v. Murtin, 71 F .Supp.2d 1268,
1304-07 (N .0.(13. 1996)($ilvicuJrural pe~[ CO"!1'O1110r a point source requiring NPDES pcrn1it).
AddiLionall). lhc Ninth Circuit in a diffcrcI1t casc propcrly d~fcrr~\,i [0 EPA'~ reglllaliol1~
di~r.i~lg\.li~hin~ be[w~el1 point alld nonpoinr :'iaurc~~. ~ A~~'n l<) Protect the T-TDnlmersly, Eld.
."nd 1.otten Jnl~ts "APr-[ETr \'0 T~vlor R~$Ollrcc:~., 299 F .3d 1007 (9'" Cir. 2002).

EP.I\'~ intcrpr.;tation ofthc: Clean Water ."\ct in 40 C.F.R. 122.27 is bULh rea$onable and
pt:mli:-:;ible. 11 is. l11~re[~'re\ entitled tl") dctcrcnce lmd~r Ch~vr()n. Inc. v. NRDC, 467 U:.S. 837,

&42.843 (L984). Although tllc: Cv.'.~ defirle~ "point source,'. tllcrc is no cvidcnce that Cbngre.'i.'i
-"pl)kt: La the pr~Gjse quc5tioll 01 ,'/h[1[ s11,'icu!tural aclivili~.-; c('Il~titu[e j)oint sources. !\1oreover,
the C\\-' A doc~ not d\."rinc tht.: tt.'fn1 "nonpc.1int.. source. OreQon Natural Rcsourccs Council v.
U.S. For~$t Scrvicc. S341:.2d 842.849 n.9 (9\1\ (~lf. 1987). EPA has discretion under the Cle.:ln
\\.I'at~l' Act to deLin~ ~il...i.:ultur:3.1 point ~ourc~~. ~RDC v. Co~cl~. 5G8 F.2d 1.169, 1382 (D.C. Cir.
1977)(J'tuIJjng Lh;LL EP.~ h&L'i lht: p")wt:!r LO d~fine paint :iources and l1onpo!nt sollrccs), lndccd,
COI'gr~S~ ~xprc:~!\ly delc:gatcd to EP A the power to define "l1onpoint sourcc" in the conl~Xl or
si]"\'it;ulture in order to i1ddres~ the J.ppropriate pollLltant controls for sil viclutu.ral activities. ~
33 U.S.C. 208(b)(2)(1~) and 3 04(t)(J-\) , Decffilse Cangrcs$ ha.'i nOL diret:l]y addressed the precise
qucstlon of' \\'hich sil\'icultural 3cIivit1l?~ Zire point and nOnpO111t so\Jrccs, and becau$~ EP A
r~~onably specified tl,e four c:ltegories of"silvicultural point suurce~" in i~s regularion. undcr
Chevron ]:hc Court $hOLud h~v~ dcfcrTcd 10 EPA'~ ~tC1tt.ltary i\1tet'Pretation. In States l1lllsili~ lh~
l"."inth Circuit. EP A inlend~ t~, continue to follow its long-s~anding interpl-etalion of 40 Cl;R
112.27~" cxcludil"lg ~il\icLlJ~urill pcsl.;lnd fire control activitie~ li.omtJle definition of point
~Qurc~ ul1d~r the Act. Tllerefore. such acti\'itics will nl)l r~quire ~ NPDES pcrmit.

1. Effcct of CO\.lrt"S Decision \\,'itl'lili lh~ Ni(1th Circuit.

\1.j-ithi11tne ~inthCircui't. [::p ,\ will follow ~h~ ht)lding of the l'orsgrcn d.ecision that
appJicatillCl of:! pl:slicidc dircctly ovcr and into \va(~rs of the U.S. is a point source discr~rge. in
accordancc with thi~ dcci~ion., ilwill b~l1ece~sary for thl: NPDES permilting authority to mal.;.c a
dccisiol1 011 ::3. casl?"b)'"ca~~ btisi~, in light of the pal"ticular fQcts. whether u particular appllcarlon
,is a disch~rgc froln ~ ~'\ojn.t. ...ourc~ reql,iring a NPDES pcrmit. BeGau..,.t the case involvcd only
the applic3.tion 0[:1 pestil.:i\'ll: directly over and into a wat~r of lhC! II.S., its holding docs not
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extend to cirCUmSl."1IlCes wh~re pesticides or othcr rnatcrl~ls (~.g., nlClLeria)s used for fire control)
arc not applicd dirl.'ctly o...'cr and into W3I~r$ oj' the U.S.. Thi~ i-'ir~ is addrcssed in marc detail

b~.Jo\". !
~

~

II. Aa [!licati,)Qnf f~ ti(:iQI!.~~\nd Fire R~t~'rd.l[1[~

I:::.P A has e".aluated lh~ ~pplication of pcsricidcs and !iT~ r~LardaJ1ts to determine whether
such applicatiol'1~ constitute the di!icharge or..pl')llutanl~" from a "poin! SOl1fCC" under the CW_~ 's
definitiol)1 ofthe~e te]'T\~. The Agency.s analysis and conclusions are d~~cribed it' detail below.

A. P~sticJd~s.

On .Tuly 11..2003. EPA.s Office of Water aDd Office of Prcvcntion, Pe~tici4es, '~1d Toxic
Subst8nCL:~ iSS1.1c:d an Interim Statement and Guidance n1emOTundum on the applicarion of
pe~Licide:i tu \val~r~ ol~ln~ 'l;niL~d SlC1t~S. The Interiln $tatcmcnt addres$~d two 5pecific
circumstances: (1) th~ application ofpcsticidcs dirccLJ)' to waters of the United States in order La

control PC$l-". .'iuch ,'I~ mosqlLillllarva~ QT agui.l.tic weeds aIld (2) the applicati()n (,rp~~tiddes to
control pe:,t~ tl,at arc= prese11t over watcrs of [he Unitcd States thr;ll rc...ults 11' a portion of thc

pesticide$ being deposited to \'~t~rs ofthc Unitcd StaLe~. A~ described in th3t mcmor..mdunl.,
EPA interprets the Clean Wal~r ,\Ct as not rcq1.,iriI1g NPDES permits for rhc$c applic~li{')n... if Lh~
applic.:Ilions art; in complirtncc with nil r~le\'at't requjr~ments ofthc Fcdoral Insecticide.
Fungicide ~nd Rodt:ffiicjd~ Act (FTFRA) becausc pestlcidcs applied in ~uch a malmC:f are not
oLpol!ur:l11tS'. Ullder Sc:criol"t 502(6) ofth~ Clcan Water Al.;l,

ErA i~ ~olicitillg public comment on tl'lC )uly 11 m~\l'orflndum and will iSSLlC i1 final

iIJt~l"pretation after considering commcnts r~ceived. However, until thc/il,~l interpretation is
issued, the application 01- p~~licides Linder the specific circumstanc~!:i identified in thc JlUY 11
mcmorar:c;um il'\ compli;;u1ce ...vi1h relevJnt lil1;R..f\. rcquirements is not subjcct to NPDES
pennillin!~ Tt:quireml:llts, regardless ofwh~thcr lhe j,l.pplication is a point or nonpointsource.
bI:C~Ll~e ~uch pC5ticid:es:are not po11\.uants. Thc FOrs!!r~l\ decision t"oCll~~d on an issue nor
addres~ed in Thc July 11 t'l'\enlornndum, i.e., \.vhethcr acrial ~pl'aying constirntes 11 point source
subjcct to NPDES pen-nitting r~quiremcnts under the Clean Watcr ACl. As described ~ove. thc:
c~,uli held that the atrial spraying ~t i:\~u,= in the C3se conslitlJled a point SOUrce tt~ d~fined by thc
CW.A. and thaT EP A \lid nl.,t c'(c]ude it from NPDES pem'1ir requircmenl~ by regulation. B~ca!.l~e
thc: issuc of I,~'h~th~r the pesticides in l=or:;gren :Ire pollurants was not contested in th.tl C;.t~t:, the
"PQIlL\t~L1l" i!i~lIe \\";15 not full~'litigaLcd tl.nd \...as only peripherally addressed by the E~lr~gren
court.. Thcre1~re. tb.~ July IllntcrimSlatemem and Guidance contains EPA'~ interpretation of
thc Act within :1.5 \.vl::lt as outside the \Iinth Circuit.j Thll!i, penuitting riutho!-1tics, including lh()=-~

:I l;he.!.::ors~[c~ CO1.lrl did $1l'j the insecticide.<i at. i$~ue meet tl'1~ d~finition of"pollutat'1l"

309 1:,3d at 1 J 85. H{'Iwever. the court also notl:d LIla! the partics did not disputc the pesticide at
issuc W~'i a pol1Ul~Jlt under {he Clcan \\j.ll~r Act. ~rhereforc, the question of whelher the
pc$cicid= 11"1et the .A.ct's dcfinitiol'l arpollutant was not an i!,".-;ue in the c.asc on appe~l. EP A. Llotes
th..\l tl'\~ Forest Ser\'ice in iTS bricCin the !o\\'er court c~pr~~!;!y rescrvcd arg1.Ll11~l1tS on tha~ issue.
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13. L:'ire RetardJJ1tS.

Forest fires occur in tl1e Unit=d State~ e"~ry yeul', oi:tel'l havil1S significant, wld~spr~ad
cnvironmcn!al impt'lc[s. Thc appliclltion of firc retardarlts is an impon:am, etrecrive p:Jrt or
conn.olling fire!) and pre"~nling {o~s OChllman and ani111alliI"e a~ well as significant property al1d

ec9sYSter:J damilge. The Forest Se[\,ice cpndtlcts rhe maj6rit), offlre retardanr applications in thc
U,S,. and .n doing so its applicators follow guidelincs inrl:nd~d to prevcnr advcrsc impacts on
walerbocl. .:s. EP A i~ issuing {od,,~" s intcrprcrivc starcmt:nt to n~sis! respon~ibl~ :it:.tle and f'cdet~).1

agencies I,) promptly ~ddre~sing d(!ng~rou:; :.ind a/Len unpredictable fil'es, 'l.!1d to cI';lJ:if)' tllat when
firc rcrard~'nts are properly applied for their illtended purpose, the applicator need nor apply f~r
.u1d oblain a NPDES permit: prior to application. EP A,:SJUly1 } rnt~rpretive Statement focused
on appliCOltiOl1 of pesticid~s. While it djd not address application of fire r~rardMts, a similar

analysiso'~thc CIL}~n \\'atcr ,t\Ct's deflnirion of "polluIant" can be applit!d La lir~ reLardam-".~
EP A ha$ cvalll4.1l~dwhr:Lher lIre retardants,.. which Clr~ ch~n'licC11 $ubst~nc~s. are "chemical Wilstcs"

uClder the Ac(s definition ofpolJut.:l.nr in section 502(6). unci concludes that thcy arc not whcn

properly used tor [he purpose of coCltrol1ing fires.

Prop~r LL$~ \.\'ould includc following guidcJines inlend~d to mil1imize any adverse
I:nviromne;ntal il11pac~s of fir!: r~tClrdnms 011 watdrs of the United SraIes. For CX:;LmpJe, Lqe U.S,
l;'orcs( Scrvic~'s guidclincs providc for ~ bl.lffcr zone within 300 rb~L ufwater"Va)'s. ~ tr.S.
Forc:>"t Service Guidcljne~ tor Aerial Delivery of Retardant or 1;"oam Ncrir Wal~twi.1.Y~, April 2000
In addition. betore appro\'ing any fire cetardanr for Use, the ForL'~l Service conducts an inrensi\'~.

two-yc3r [csring prf.)CCdllr~ wI,ich includes testil'lg tl'le product for nquatic toxicit}'. Thus, proper
applici.\'.l~ll.ot'l1re ret~rdanlS by tile For~-;l Service and ather agencies that havc agre~d Lo i-allow
thc ForL.':;1 Servit;~ guidelines and U~e only Forest Servic~-approved products .'ihould avoid or
mirumiL"o dl1Y :'1.Jv~t:)~ ~rfecl~ on :Iqu~tjc I:nvirQrunents. Information [i"om lflt: Fot~st Service's

record-keeping JJ'ld repol"ting s)'stem provides support tor the efTectiv~ness ofthc guidclines in

protecrin6 aql.latic cnviionmcnts.
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2001). l~ire re1ardant~ arc not Ullwant~d byproduct$ 01' a process that ::Ire di:,'cardcd j11[O thc
envjrOI1mcnt a$ waste material. R~lhcr. they arc producr~ dcsigned to contro! tires, When used
for rheir i.'lt..=.nded plL~OS~. fir~ r<:tardC1l1l$ ere not .'chl:mical wa$Ycs," cu'ld U'IllS are 110L pollutant:;

-undcr the C\\i 1\.5 Th~rcfore, ilpptica!ion of lire rettlTdants for the purpose (~r cradicatil'lg fires
does nor require .1 KPDES pernlil." Bccau~e U1C EQrsgr~n decision did not direclljr address this
issue? EPA intend5 to apply [his interprctatiol~ within as \v~lr as outside lhc Ninth Circuit.7

JII. C()ncl\l.~i(ln

In 5ummaLY. within the NinthCircl.tit. EPA \vill follow the holding in F('r~~ren tl1at
application ofpeSlicilie~ dirccdy oV~t and into wllTers of the U.S. is a POil)t'sourcc di.\\chargc. f11";
clfcUn'lsli3J1...CS 11Ql ~ddt'e5Sed in the July 11.2003. memorandut1"\, pcrmirril)g C.iulhorities will nccd
lomake a ~:i~c-by-c:lse dcrermi.n~trio!1"wbetJ1ei a particular pcsticide application i... Pc discharge
from a paint ~ourcc djre~lIy over anu into waters of the U\)ited S'[at~s. Oul~idc the Ninth Circuit,
EPA \N;ll contiJ1ue to apply its long-~ti1nding inrerprctation of 40 CFR 122.27 u.'i cxcluding
silvicultur..sl pest Cl11d lirc control activi-cies lrom thc NPDES pern1i11ing rcquirement.

Und~r EPA's JI.~ly 11,2003, Inrerim Staccrnent and Guidance, certain pesticid~
application:) Me 110l pollutan~ under the Clean Water Act when applied in compliancc with
relevant l:'IFR.6.- rcqui:r~m~nts" u.nd thcretore tho.'ic application..; do not re:quireNPDES permits
regardless of \vh~lhcr the~' are applir:d "rom a poinr sollrce lwaddition, for the l-l::a$ons d~scribcd
abcv~. fire tctardantsprop~rl~'frapplicd"flJrthe purpo~~ or controlling /ires are not pol1l:ltants und~r
the Clean \v"a1er _A.cr and [h~rcl-0rc do not require NPDES pern,its. 1::PA intends to apply rhis
intcrpretuliol1 within as '.\'eil a~ outsid~ tl'le Ninth Circuit, sulce the Fors2.rcn deci~ion did not
directly addre~~ rhc intell,retation oj" ""pollutant"' a5 dcfined by 1l1~ Act.

S "The interpJ:"l:tation of the Icrm ..W'lstc" in tIllS memorandum i~ Limited to the specific

circum$tance addr~ssed above, i.e.. whethcr fire ret~rd~n~ applications are polluti;tn~ und~r the
CW 1"\. It is not in[~nd=d to apply Lo orh~r f;l.ctual circumstanccs: under tb~ cw,\ or to olhcr

sta\l1tes EP A administer$,

/I In contrast, EP A consider~ fire r~[.1rdants that are diNcardcd or oth~rwisc not prop~rly

usedior Iheir de~tgncd PU11?O$C. to be \\rastc mat~I;1J.ls.

, To th~ ~xtcnt ~~iial application offir~ retardants i,-; a sil,'iculttlr:ll tit"c control activity.

such activities are in -any cas~ excluded frqm the NPDES pl:rmitting rcquirement under ErA's
long-standing I11tcrpreLC1tion ot- 40 CFR 122.27. which cbl: -~gcncy will Co11tinuI: to apply outsid~
tllC Ninth Circuit.
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