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SUBJECT: Interpretive Statement and Guidance Addressing E{fect of Ninth Circuit Decision
in Leuguge of Wilderness Defenders v. Forsgren on Application of Pesticides and
Fire Retardants )

FROM:  RobertE. Fabm Y %
General Counsel aafzm /

TO: Regional Administrators, Regions [-X

The Eavironmental Protection Agency is issuing this interpretation and providing
guidance regarding whether certain applications of pesticides and fire retardants are subject to
rcgulation under the Clean Water Act ("CWA™ ar “the Act™). Specifically. this memorandum
explains (1) the Agency’s views regarding he elfect of the recent decision in [eague of
Wilderpess Defenders v. Forsgren, 309 F.3d 1181 (9" Cir. 2002), and (2) whether thesc activitics
constitute the discharge of “‘pollutants™ from a “point source™ within the meaning of thAcL,'

1. Effect of the Forsaren Decision
A. Background.

{n this casc, the League of Wilderness Defenders and other environmental groups
("PlaintitTs™) alleged that the Forest Service violated the CWA by engaging in unpermitted
discharges. The contested Forest Service aclivity was the aerial spraying of a bacterial pesticide.
Bacillux thuwringiensis var, kurstaki, 1o contro} an outbreak of the Douglas Fir ‘Tussock Moth

' OnJuly I1, 2003, EPA issued an Interim Statement and Guidance (July 11 Interim
Statcment or July 11 memorandum) that addressed a different qudstion than today’s
memarandun, i.e., the Clean Water Act’s deflaition of “pollutant”™ with respect to certain
pesticide applications. F
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within approximatcly 628.000 acrcs of National Forest lands in Washington and Oregon. The
record shows that the Forest Service sprayed not only over trees, but also directly over and into
waters of the United States.

The Forest Service argued that National Pollutant Discharge Elimination System
(NPDES) permits were not required for the uerial pest control program according to a NPDES
regulation promulgated in 1976 at 40 C.F.R, 122,27, That regulation provides:

(a) LPermit requirement. Silviculwural paint sourdes, as delined in this seclion, as
si1c] point sources subject to the NPDES permit program.

(b) Defintions. (1) Silviculiural point source means any discernible, confined
and discrete conveyance related to rock crushing, gravel washing, log sorting, or log
storage facilities, which are operated in connection with silvicultural activitics and from
which pollutants are discharged inlo waters of the United States, The term does nat
include nonpgint souree silvicultural activities such as nursery operations, site
preparation, reforestation and subsequent culwural treatment, thinning, preseribed burning.
pest and fire contro). harvesting operations, surface drainage, or road construction and
maintenance from which there is nutural runolT, LN

40 C.F.R. 122.27 (underlining added). Based on the administrative history of the rcgulations, the
l‘orest Service argued that the specific enumerution of pest conirol as a nonpoeint source activity
meant that NPDES permifs are not required for such activity. The District Court agreed.

On November 4, 2002, the Ninth Circuit Court of Appeals in Leapue of Wilderness
Defenders v. Forsgren held that the U.S. Forest Service ("Forest Scrvice”) must obtain a NPDES
permit lor (he acrial spraying of silvicultural pesticides direcily over and inlo navigable waters of
the United States, The court (ound that the Forest Service upplied the insecticide 10 threarened
trees using “an aireraft equipped with tanks spraying pesticide from mechanical sprayers . . .” 309
F.3d at 1185. The court said that an airplane so fitted was a “discrcte conveyance™and, therefore.
a poinc seuree, Id. In addition, the court found that the Forest Service airplanes sprayed the
insecticide “directly over™ and “directly into™ waters covered by the Clean Water Act. Id. The

-court concluded that such spraying was not *natural runoff” and was. therefore, not a nonpoint
.source activity. [d. at 1186. Although EPA was nol a parly to the case, the cournt's decision
directly allects EPA’s interpretations of the Clean Water Act and its implementing regulations.

B. Effect of the Forsuren Decision

SN _

EPA belicves the court misinterpreted EPA’s regulations at 40 C.1I°.R. 122.27(1:3’(1),
which require NPDES permits for an exclusive Jist of four point source activitics associated with
silvicultural operations. The pest control activity at issue in Forsgren is not on that list. EPA
disagrees with the court's holding. Therefore. outside the Ninth Circuit, EPA is not acquiescing
in this decision and intends to continue to follow its longstanding interpretation.of the statute
and its regulations as not requiring a NPDES permit for silvicultuwral pest and [ire control



activities. Below is an explanation of EPA’s interpretition of this regulation, whicly EPA will
continuc to follow cuiside the Ninth Circuir, Within the Ninth Ciruit, EPA is bound by the
court’s holding that aerial spraying of pesticides directlv over and igto navigable warcrs is a point
source discharge.* Because the cuse involved only the application of a pesticide directly over
and into a water of the U.8.. its holding does not extend either to other materials (¢.g., marcrials
used for fire control) ar (o circumstances where pesticides are not applied directly over and into
waters of the U.S.

EPA first promulgated the NPDES silviculwre regulation|in 1973. 38 Fed. Reg. 18000
(Tuly 5. 1973). EPA promulgated the regulation to cxclude discharges [rom silvicultural activity
except tiose idenufied by the NPDES agency as 4 significant contributor of pollutiop. Id. at
18003. Environmental groups successfully challenged that early regulation. Ln subsequent
rulemaking, EPA identified four catcgorics of “silvicultural point sources,” specilically rock
crushing, pravel washing. log sorting. and log storage, 41 Fed. Reg. 24709 (June 18, 1976). The
regulalion explained that “the term decs not include nonpoint source aclivities inherent w
silviculture such as ... pest and fire control. ... and road construction and maintenance from which
runoff results from precipitation events,” Id. at 24711, The preamblc explained that “enly
dischargey from Jour activities related 1o silviculture enterprises,rock crushing, gravel washing,
log sorting and log storage facilitics. are considered peoint sources and rthus subject to the NPDES
permic program.” Td. al 24710 (emphasis added).

'I'wo decades later in a NPDES rulemaking associated with the “toral maximum daily
load™ program, EPA proposed a cuse-by -cuse permil designation authority for silviculture
activities. 04 Fed. Reg. 46058 (Aug. 23. 1999). EPA characterized the existing regulation by
explaining that the listed nonpoint source silvicultural activities were “categorically™ excluded
from the NPDES permil requirement. [d. at 46077. Comuments from affected entitics expressed
very strong opposition to changing this categorical exclusion. 65 Fed, Reg. 43586. 43652 (July
13,2000). EPA did not take final action on the proposal and announced that it had no plansto
re-propose changes 1o the silviculture cxemption, Id.

Rationale for EPA"s Nonacquiescence in the Court's Decision.

In Forseren the Ninth Circuit misinterpreted the NPDES regulation when it found that the
lisung ol the four identified silvicultural point source activities is not exhaustive, The regulation,
however. 's clear on its face. [t states that “silvicultural point source™ meass any discernible.
confined and discrete conveyance related to rock crushing, gr ave[‘washlng, loz sorling, and log
storage sacilities which are operated in connection with silvicultural activities. 40 C.F.R.
122.27¢b)(1). It is svell seutled thar where a definition declares whar it “means,” it excludes any
meaning not stated. Colauni v, Franklin, 439 U.S. 379, 393 n.10 (1979). In addition, a different
NPDES regulution makes it clear that discharges from forest lands do. not require NPDES
permits except “silviculural point sources” as defined by 40 C.F R 122.27. 40 C.F.R. 122.3(e).

? The States within the Ninth Circuit arc Alaska. Arizona, California. Hawaii, Idaho.
Mantana, Nevada. Oregon. and Washingion.
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Under accepied principles of statutory construction, the Court should have recognized that the

cxprv:\sxon of the four specified “silvicultural pcml source™ activilies excludes other ulwcultuml
activities from e defiaition of "point source.’

Morzover, the contemporancous administrative history of the regulation (from 1976
through 1979) clearly demonstrates that only the identified silvicultural point source catcgories
are point sources requiring NPDES permits. Subscquent administrative history demonstrates the
long standing nature of this regulatory jnterpretation. As recently as 2002, LPA issued a
guidance document agaih explaining this interpretation of the regularion. (“Return Flows [rom
Trrigated 7igricware,”™ March 29, 2002).

Ce urts other than the Ninth Circuit have properly interpreted EPA’s regulations. See
Newton Countv Wildlife Ass’n v. Rogers, 141 F.3d 803, 810 (8" Cir. 1996)(finding list of
silvicultural point sources W be “a narow™ list) and Sjermra Club v. Martin, 71 F.Supp.2d 1268,
1304-07 (N.D.Ga, 1996)(silvicultural pest conwrol not a point source requiring NPDES permit).
Additionally. the Ninth Cireuit in a different casc properly deferred to EPA's regulations
distinguishing between point and nonpoint sources. Seé Ass’n 1 Protect the Hamwmersly, Eld,
and Totten Inlets ("APHETI™) v. Tavior Resources, 299 F.3d 1007 (9" Cir. 2002).

EPA’s interpretation of the Clean Water Actin 40 C.F.R. 122.27 is both reasonable and

permissible. Tt is, there(ore, entitled to deference under hwmn, Inc. v. NRDC:, 467 U.S. 837,

842843 (1984). Although the CWA defines “point source,” there is no cvidence that Chngress
spoke Lo the precise question of what silvicullural activities constiture point sources. Moreover,
the CWA docs not detine the teum “nonpoint”™ source. Orenon Natural Resources Couneil v,
U.S. Forest Service. 834 1:.2d 842, 849 n.9 (9" Cir. 1987). EPA has discretion under the Clean
Water Act to define silvicullural point sources. NRDC v. Costle, 568 F.2d 1369, 1382 (D.C. Cir.
1977)(holding that EPA hus the power 1o define point sources and nonpoint sources). Indeed.
Cangress expressly delegated to EPA the power to define “nonpoint source™ in the context of
silviculture in order to address the appropriate pollutant coatrols for silvicultural activities. See
33 US.C. 208(b)(2)(F) and 304(f)(A). Because Congress has not directly addressed the precise
question of which silvicultural activities are point and nonpoint sources, and because EPA
reasonably specified the four categories of “silviculwral point sources™ in its regulation, under
Chevran the Court should have deferred 1o EPA’s statutory aterpretation. In States outside the
Ninth Circuil. EPA intends to continue to follow its long-standing interpretation of 40 CFR
122 .27 as excluding silvicu)tural pest and fire control activities fronv the definition of point
source under the Act. Therefore, such activitics will not require 2 NPDES permir,

. Effect of Court’s Decision Within the Ninth Circuit.

Within the Ninth Circuit. EPA will follow the holding of the [Forseren decision that
application of a pesticide dircetly over and into waters of the U.S. is a point source discharge. In
accordance with this decision, it will be necessary for the NPDES permitting authority to make a
decision on a case-by-~case basis, in light of the particular facts. whether a particular application
is a discharge [rom a point source requiring a NPDES permit, Because the case involved only
the application of 1 pesticide directly over and into a warer of the 1.8, its holding docs not
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extend to circumstances where pesticides or other materials (e.g., materials used for fire conurol)
arc not applicd directly over and into warters of the U.S.. This issue {s addressed in morc detail

F

below. |

11. Application of Pesticides and Fire Retardants

EPA has evaluated the application of pesticides and [ire relardants to determine whether
such applications constitute the discharge of “pollutanis™ from a “point source” under the CWA’s
definition~ of these terms. The Agency’s analysis and conclusions are described in detail below.

A. Pestcides.

On July 11, 2003. EPA’s Office of Water and Office of Prevention, Pesticides, and Toxic
Substances issued an Interim Statement and Guidance memorandum on the applicarion of
pesticides 1o waters of the Uniled States. The Interim Statement addressed (wo specific
circumstances: (1) the application of pesticides dircctly o waters of the United States in order (o
control pests. such as mosquita larvae or aquatic weeds and (2) the application of pesticides to
conlrol pests that are present over waters of the United States that results in 2 portion of the
pesticides being deposited 1o waters of the United States. As described in that memorandum,
EPA interprets the Clean Water Act as not requiring NPDES permits for these applications if the
applications are in compliance with all relevant requirements of the Federal Insecticide,
Fungicide and Rodenticide Act (FIFRA) because pesticides applied in such a manner are not
“pollutants™ under Scetion 502(6) of the Clean Water Act, 1

EPA is soliciting public comment on the July 11 memorandum and will issuc a final
interpretation after cansidering comments received. However, until the final interpretation is
issued, the application ol pesticides under the specific circumstances identified in the July 11
memorarcum in compliance with velevant FIFRA requirements is not subject to NPDES
pemmitling requirements, regardless of whether the application is a point or nonpoint source.
because such pesticides are not pollurants. The Forsgren decision focused on an issue not
addressed in the July 11 memorandum, i.¢., whether acrial spraying constitutes a point source
subject to NPDES permitting requirements under the Clean Water Act. As described above, the
court held that the acrial spraving at issue in the case constituted a point source as defined by the
CWA and that EPA did nut exclude it from NPDES permit requirements by regulation. Because
the issue of whether the pesticides in Forseren are pollutants was not contested in that case. the
“pollutant” issue was nat fully liugated and was only peripherally addressed by the Forsgren
court. Therefore, the July 1] Interim Statement and Guidance contains EPA’s interpretation of
the Act within as well as outside the Ninth Circuit.® Thus, permitting awthorities, including those

* The Forspren court did say the insecticides at issue meet the definition of “pollutant”
309 £.3d at 1183, However. the court also noted thar the partics did not dispute the pesticide at
issuc was a pollutant under the Clean Waler Act. Therefore, the question of whether the
pesticide met the Act’s definition of pollutant was not an issue in the casc on appeal. EPA notes
thal the Forest Service in its briclin the lower court cxpressly reserved arguments on thar issue.
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within the Ninth Circuit, should first consider the facts of the particular situation before them to
determine whether an application of pesticides directly over waters of the United States 1% in
compliance with relevant FIFRA requirements. If it is, no NPDES permit is required,

B. Fire Retardants.

Forest fires occur in the United States every year. often having significant, widespread
environmental impacts. The application of fire retardants is an important, effective part of
controlling fires and preventing loss of human and animal I fe as well as significant property and
ecosysters damage. The Forest Service conduers the majority of fire retardant applications in the
U.S., and .n doing so its applicators follow guidelines intended to prevent adverse impacts on
waterbod.ss. EPA is issuing today's interpretive statement to assist responsible state and federal
agencies 1.3 promptly addressing dangerous and oflen unpredictable fires, and to clarify that when
fire retardants are properly applied for their intended purpose, the applicator aced not apply for
and obtlain a NPDES permit prior to application. EPAs July 11 Interpretive Statemenr focused
on application of pesticides. While it did not address application of fire retardants, a similar
analysis of the Clean Water Act's definition of “pollutant™ can be applisd 1o fire retardanty.?

EPA hay cvaluned whether fire retardants, which are chemical substances, are “chemical wastcs”

under the Act’s definition of pollutant in section 5 02(6). and concludes that they arc not when
praperly used for the purpose of controlling fires.

Proper use would include following guidelines intended 1o minimize any adverse
environmental impacis of fire retardants on waters of the Unired States, For exumple, the U.S,
Forest Scrvice's guidelines provide for a buffer zone within 300 et of waterways. Scc U.S.
Forest Service Guidelines for Aerial Delivery of Retardant or Foam Near Waterways, April 2000,
In addition. before approving any fire retardant for use, the Forest Service conducts an intensive,
two-ycar testing procedure which includes testing the product for aquatic toxicity. Thus, proper
applicunuciiof fire relardants by the Forest Service and other agancies that have agreed o follow
the Forest Service guidelines and use only Forest Service-approved products should avoid or
munimize any adverse effects on aquatic enviromnens. Information [rom the Forest Service's
record-keeping and reporting system provides support for the effectiveness of the guidelines in
protecting aquatic environments.

As described in the July 11 Interim Statement, the term “waste™ ordinarily means that
which i3 “climinwed or discarded as no longer useful or required alter the completion af a
process.” The New Qxford American Dictionary 1905 (Elizabeth J, Jewell & Frank Abale eds.,

Defendant’s Summary Judgment Motion before the District Court, March 19, 2001, at 14 n.§.

¥ The term “pollutant™ is defined jn section 502(6) of the Clean Warer Act as follows:
“The term “pollutant’ means dredged spoil. solid waste. incinerator residuc, sewage, garbage,
sewage sludge. munitions, chemical wastes, biological materials, radioactive materials. hear,
wrecked or discarded equipmeny, rock, sand, cellar diit and industrial, municipal, and agricultural
weste discharged into water.” "
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2001). Fire retardants arc not unwanted byproducts ol a process that are discarded into the
environment as waste malerial. Rather, they arc products designed to control fires, When used
for their intcnded purpose, fire retardants are not “chemical wastes,” and thus are not pollutants
“under the CWA.* Thercfore, application of tire retardants for the purpose of cradicating fires
does not require a NPDES permit.* Because the [orsgren decision did not directly address this
issue, EPA intends to apply this interpreration within es well as outside the Ninth Circuit.”

III. Conclusion

In summary. within the Ninth Circuit, EPA will follow the holding in Forsgren that
application of pesticides dircctly over and into warers of the U.S. is a point source discharge. fn-
circumstances not addressed in the July 1 1. 2003, memorandum, permitting authorities will need
o make a casc-by-case determinatiorrwhether a particular pesticide application ix a discharge
from a point souree directly over and into waters of the Uniled States. Outside the Ninth Circuit,
EPA will continue to apply its long-standing interprctation of 40 CFR 122.27 as cxcluding
silvicultural pest and ftre control activities [rom the NPDES permitting requirement.

Under EPA's July 11, 2003, Interim Statement and Guidance, certain pesticide
applications are not pollutants under the Clean Water Act when applied in compliance with
relevant FIFRA requirements. and therefore those applications do npot require NPDES permits
regardless of whether they are applied from a point source.-{n-addition, for the reasans described
above, fire retardants properly-upplicd forthe purpose of controlling fires are not pollutants under
the Clean Water Act and thercfore do not require NPDES permits. EPA intends 1o apply this
interpretation within as wel] as ourside the Ninth Circuit, since the Forsgren decision did not
directly address the interpretation of “pollutant™ as defined by the Act.

5 “The interpretation of the erm ™ waste” in this memorandum is limited to the specific
circumstance addressed above, i.e., whether fire retardant applications are pollutants under the
CWA. Itisnotintended to apply Lo other factual circumnstances under the CWA or to other
stawutes EPA administers.

“ In contrast, EPA considers fire retardants that are discarded or otherwisc not properly
used {or their designed purpose, to be waste marerials.

' To the extent aerial application of fire retardants is a silvieultural fire control activity,
such activities are in any case excluded from the NPDES permitting requirement under EPA’s
long-standing interpretation of 40 CFR 122,27, which the Agency will continue to apply outside
the Ninth Circuir,



